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JIro6as MONMUTUKO-IIpaBOBas Tpa-

MLV, Ha KOTOPOVl OCHOBBIBAIOTCS 00-

HIECTBEHHOCTD M TOCYOApCTBEHHOCTD,
TOYHee, MX peajbHasA >KM3HECIocoo-
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HOCTb, COCTOMT U3 TOCY[lapCTBEHHOTO,
TPaXJAHCKOTO U CyAeOHO-Tpolec-
cyanbHoro npasa. [TocnenHee, ocobeHHO
B BUJIe YTOJIOBHOTO IIpaBa, MHOIfA I
0COOEHHO Ha paHHUX CTaAMAX rOCypap-
CTBEHHOCTY, 3aC/IOHAET U Jake MojMe-
HAeT co00il 1M MpaBO TOCYAAPCTBEHHOE,
U IIpaBo rpaXkjlaHckoe. TakoBO MCKylle-
HJEe OINepaTMBHOCTBIO M Opocaroerics,
Ha MepBblil B3rIAL, 9(deKTUBHOCTBIO
CUJIOBOTO pecypca BIACTH C €T0 IIPaBOM
XOTb U Ha JITUTUMHOE, HO Hacuaue. Tak
6b110, HanpuMep, B JIpeBHeM BaBuione
(«3akoH XaMMypannu»); U B CpeJjHeBe-
KOBOJ Opannun («Ordonance
criminele»); B Tepmanum («Carolina»).
U «Pycckas IIpaBaa» B yxe ocobeHHO-
CTell UCTOPUYECKOTO BPEMEHU — He JC-
knoueHne. Ho, kak yxxe oTmeyanocs,
Ba)XHBI NofpoOHOCTU. VI pycckas cre-
umduKa 37ech NMPOABIAETCA B TOM Ca-
MOM IIyHKTE 3aKOHOJjaTelbCTBa, KOIZa
3all[UTa 4yenoBeKa KaK abCOMIOTHOM ca-
MOLIEHHOCTY HPOXOJUT PealbHYI0 Mpo-
BepKy TOCY[apCTBEHHON [eecIiocOOHO-
CTM Ha IpMMepe CaMOro He3allUIIEHHO-
rO B 4€/I0BEYECKOM 3BaHUU MOJIOKEHNM,
T.e. Ha IpUMepe MHCTUTYTa pabcrBa. V
BOT 371€Cb-TO U HIPOABIAETCA INPUHLIM-
NyajJbHOE OT/INYME OTEYECTBEHHOM Tpa-
IVMLIUY OT BCAKOM fpyroi. Haumnas yxe
¢ Brmagummpa KHA35A, KOTOPOMY Tpak-
flaHCKoe o6uiecTBo OT ymua llepksu
IIPOCTO Ja)Ke€ HAaIlOMMHAET O €ro mps-
MbIX O0A3aHHOCTAX, CBA3aHHBIX C Ipa-
BOM TOCYyZIapCTBa Ha JIETUTMMHOE Hach-
me: «Kupsame xe Bomogumeps B
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crpack bBoxbpu. VI y MHOXMIIAacA 3em0
pasboese, u phua emuckonu Bropnme-
py: «Ce yMHOXMIIACA pPa3OOHUIN;
noyto He KasHumm ux?» OH Xe pede
uMb: boroca rpbxa. OHu xe pbiua emy:
«TbI IIOCTaB/IeHd ecu OT bora Ha kasHb
37IbIM, a JJOOpBIMB Ha MunoBaHbe. [lo-
CTOUTb TU KasHUTU pa3boiiHMKA, HO CO
ucnbiToMd (paccnedosas - B.JLIIL)».
Bonopumep >xe OTBeprb BMpPHI, Haya
KasHUTY pa3OOHMKBL, 1 phla enmcko-
nu 1 cTapuy; «Path MHOra; oxxe BUpa, TO
Ha OPY>KbM M Ha KOHUX Oyam».. VI pede
Bonognmep: «Tako Gymm». U xussire
Bonopumepd 1O YCTPOEHBIO OTBHHIO U
nbpHio».! MBI BUIMM 3alMTy TpaxkgaH
fake B KPUMMHAIbHON cepe (Ka3HUTD,
HO paccefioBaB) IOBCEMECTHO B pyc-
CKOJl MOJUTUKO-TIPABOBOM TpPajULINY,
HauMHasAg C CaMbIX PaHHMX 3TaloB eé
CTaHOBJIEHUA. DTO OTMEYAIOT IPAKTUYE-
CKM BCe CIlenManucTbi-pycuctsl. Ocobo
3TO II0Ka3aTebHO Ha IIpMUMepe I0JIOo-
JKeHMA MMEHHO He3allMIIEHHBIX, HaXo-
BALIMXCA, 110 CYyTH, B PabCKOM COCTOS-
HUM JIIOJEl, T.e. Xononos. Crydanoch,
9YTO TOCHOJMH CaM IIyCKal XOJIoNla B
topr. (cr.116. IIpocrpanHas Pycckas
[IpaBpa). «A’ke KTO IYCTUT XO/IONb B
TOPT, @ OJJO/DKAET, TO BBIKYIIATU €T0 roc-
MOAVHY ¥ He IuumTe ero»’. B rxurum
Anppesa IOpoguBoro umraem: «Xman

! [Tosecmv Bpemennuix Jlem. — CI16.: Hayxa,
2007. - 668 c., c.56.

2 FOwxos C.B. Pycckas Ilpasna. [Iponcxoxpenne,
MCTOYHMKY, €€ 3HadeHue. — M.: 3epnaro, 2010. -
352 ¢, .195-196.
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(xomom) OH BUIOK €CTb  ObII»’.
N.A. OposHOB, B 3TOI CBA3U COBEp-
LIEHHO Y€TKO OTMeYaeT, YTO HeNlb3s B
3TOM He BUAETb MPAMOrO MOATBEpXKe-
HUA CBUJIETENbCKON MPAKTUKYU XOJIOTIOB
B IpeBHeit Pycu. «Ho npaBo cBupeTenn-
CTBOBATb I10 CY/Iy €CTb IIPaBO CBOOOHO-
ro vemoBeka»’. [Ipyrmmu croBamm, Xo-
JIOII, MMEILUIA ¥ TOJb3YIOIIMUICA 371e-
MEHTaMU IIpaBa — TOXKe Ye/I0BeK, U pyc-
CKOe TPaBO BUUT TAKOBOTO [aXke B
pabCKOM COCTOSTHMM. A TIO MHEHUIO
M.C. T'pymeBckoro, pasputue pabosia-
meHus Ha Pycu BcTpeuano npenATcTBUs
B 3aKkoHe: «B Pycckoit IIpaBne mbl ume-
€M HeCKO/IbKO HacCTaB/IeHUIl, OrpaHNYM-
BAaOUIMX TSKECTb IIPOIEHTOB; 3aTeM
3ampeljaercss obpamatb B pabCTBO 3a
HeOO/IbIIYI0 Jady; 3a Heé IoJIaraeTcs
roguyHas OTpabOTKa; NPUHMMAIOTCS
Mepbl K TOMY, 4TOOBI XO3s€Ba 3aKyIOB
He 0OpeMeHs/IM MX HEeOCHOBAaTe/bHBIMU
mrpadamy, YTO, HECOMHEHHO, OBbIIO
OJJHVMM U3 VICTOYHMKOB pabCTBa, Mmojara-
€TCs HaKasaHMe TOMY, KTO Ipofian Obl B
pabCTBO CBOETO 3aKyIa I T.I1L.» .
KoneyHo e, Helmb3A He YIOMA-
HYTb TYT llepkoBHOe IpaBO, HO 3TO OT-

* Int. mo: Tuxomupos M.H. ViccnepoBanme o
Pycckoii IIpaspe. [Iponcxoxenne TeKCTOB. —
M.-J1.,1941, c.50.

* @posanos V.A. Kueckas Pyco. Ouepku coiu-
JIbHO-3KOHOMIYecKoit ucropun. - J1., 1974,
cl111.

5 I'pywesckuii M.C. O4epK McTopym KMeBCKOM
3eM/m OT cMepTH fIpocnasa 1o koHua X1V cro-
nerus. — Kues, 1891, ¢.357.

IenbHas TeMa, M COBEpPLIEHHO ocolad,
HYXJJAQIoLasCs B CIIELMaJbHOM aHalu-

3e°.

B GonpuMHCTBe >Ke crydaeB, He-
CMOTpS Ha TO, YTO BCe, 63 UCKII0YeHNA
U BO BCEX YTOJIKax Mupa paHHMe GOopMbl
rocyfapcTBa ObIIM SIBTIEHBI B BUZIE Te€O-
Kpatuil (MOHapxmyeckoil kak B [Ipes-
HeM  BaBumone, = MOHapxo-apucro-
KpaTudeckoi, Kak B [IpeBHem Erumre

VUM [IEMOKPAaTUYECKOM, KaK B J[peBHeIl

¢ TlompobHee O I[epKOBHOM KaHOHMYE-
CKOM IIpaBe cM.: benewesuy B.H. KanoHnuecknii
c6opuuk XIV turynos co Bropoit yerseptu YII
Beka 710 883 ropa. — CII6., 1905; L{pinun B. npom.
Kypc LlepkoBHoro npasa. — K, 2002. - 703 c;
Hoinun B. npom. Kanonmdeckoe mpaso. — M.:
Msn-Bo CpereHckoro MoHacToips, 2012, - 864 c.
Ilo cnoBam B.H. benemennua, «HoMokaHOH»
883 r. (Ha KOTOPBII TAK MHOTO CCBUIOK B PYCCKOII
HOJIMUTUKO-TIPABOBOJ TPAIUIINN) — «BEIMKUIT aKT
camoonpeniennennsa Bocrounoit Ilepksu, on 3Ha-
MEHyeT BO3BpallleHMe K JPEeBHMM IOJIMHHBIM
OCHOBAaM 1IePKOBHOTO CTPOs, KaK OHM ObIIN 3a-
kpemtensl B VI-VII Bekax, HO B JiyXe CTPOTOro
I[epPKOBHOTO IIpeJaHNs, Hallefuero cebe BbIpa-
xenne B mpasuntax Co6opos, HaunHast ¢ Tpymwib-
ckoro. Ecmu mpuMHATD BO BHMMAaHMe, 4TO JIA
3amagHoit IlepkBu Takoe 3Hayenme mmen JDxe-
VcnpopoB cOOPHNUK, XapaKTEPU3YOUIMIACA Kak
pa3 IPOTMBOIOIOXKHBIMY YePTaMU, TO, C TOUKM
3peHNns IepPKOBHOTO IIpaBa, He OyfieT IpeyBen-
YeHMeM J[laTHpoBaTb pasgeneHue llepkseit 883
rogom» (Beneutesuu B.H., c.7-9). Ocobo uérkue
31eCh CMBICTIOBbIE KaJIeHIIMM 110 IOBOJIY MCTMH-
HOTO pasJie/leHNs, HO ¥ B3aMMOJIECTBIA UMEHHO
¢byukiuit [epksu (ronmosa) u rocymapcrsa (py-
Kn), a He oTIydeHusa LlepkBu oT rocypmapcrsa u
TPa>XKZIAHCKOr0 001ecTBa (KaK 3TO 4acTO TPaKTy-
erca B mbepammsme) — B 6-if HoBemwte “Corpus
juris civilis” FOcturnana o «Cumdonnn» Ilepksu
U TOCYZIapCTBa.
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[penuu), Ha gmene Bcé 00OpPavMBaIOCh,
IIOBTOPSI0, CEKy/IApuU3aneil B BUfe Ie-
peHanpsHKeHUsA YrolIOBHOTO IIpaBa U
CTaHOBMJIOCH T€M, UYTO Ha3bIBaeTCs «Ila-
IOIIe3apU3MOM»  VWJIM  «Ile3aperanns-
Mom». Henb3s ckasath, yTo B Poccun He
6b110 McKaxxeHmit. Ho oHn Hukorga He
HOCUIM JIOTMaTMYeCKOTO XapakTepa MU
NepUOANYECKM IMPU3HABAINCDH KaK «UC-
KaKeHusA». VIMEHHO B 3TOM IJIaBHafd
npuyMHa Toro, 4yro Poccusa Ha mpoTsa-
JKEHUI BCETO CBOETO TPYyHHENIIEro Jc-
TOPUYECKOTO IYTU Pa3 3a pasoM BBIXO-
IVa M BBIXOAMT He INPOCTO U3 TPYA-
HeMuX, a, IOpoil U3 6e3BBIXOIHBIX
KPU3VCHBIX CUTYaLUIA.

Ham cejfyac Ba)XHO OTMETUTD
crepyromiee. B HEKOTOpBIX CTpaHax U B
HEKOTOpble MCTOpPUYECKME IIEPUOJABI
(crioppl 06 3TOM BefyTCS M IOHBIHE,
pedb ULET faXke He O TPEX, WA O ABYX; &
faxke 00 OfHOI, TrOCy/japCTBEHHO-
MOHApXMNYeCKOil, BETBU BJIACTH) CyHeO-
HO-TIpoljeccyanbHasl BIacTb pacCMaTpu-
BaeTCs KaK IPOMEXYTOYHas, HecaMo-
CTOATENbHAA MEXY VICTIONTHUTEbHO U
3aKOHOJIaTe/IbHOM BeTBAMM BiacTu. Ha
CTafuy NPUHATKUA pellleHUI — OHa 3a-
KOHOflaTe/IbHasA. A Ha CTauy IpPeTBO-
peHMA 3TUX PpelleHUI B JKU3Hb —
VICTIOJTHUTENbHAA, Y CTY>KUT OCBALEHU-
€M CYIIEeCTBYIOIINX 3aKOHOB C TIOMOLIBIO
HaKa3aHMA MX HapyLIuTe/lel U Moollpe-
HUS U HaTpaXKJeHMA UCTIOTHUTENEN.

Yro KacaeTcsa rocygapCTBEHHOTO
nmpaBa, TO 3[eCb OTIMYME OT IIpaBa
TpaXk/JaHCKOTO — BeCbMa CYILECTBEHHO.
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B oTHOmeHuMu uyenoBeka 3fech pedb
uaeT o ero (rocyfjapCTBEHHOTO IIpaBa)
VIMEHHO aOCTpaKTHO-POJIEBOI, a He
KOHKPETHO-TMYHOCTHON MOo3uLuu. ITO
pasnuyme ClegyeT UMeTb BBULY, OfHAKO
3TM LeMu Ipe/jHa3HAYeHUs TOCyHap-
CTBEHHOTO IpaBa ¥ IpaBa IPaXkJaHCKO-
ro 4acro myrarT. bonee Toro, Ha 3TOM
IyTaHMLEe CTPOAT CBOM IIPOTPAMMBI
PasHOro poja MOMUTUYECKNEe MapTUN U
0611leCTBEHHBIE OpTaHM3aLNN, 0COOEHHO
aHapXO-PAIMKAMICTCKOTO 1 Jnbepab-
HO-TIOMY/INCTCKOTO  9KCTPEMMUCTCKOTO
Tonka. IIpegbABIAIOTCA pasHOro popa
yIpékn sTatusmy B ¢opmanusme, bec-
4e0BeyHOCTH U 6e3pymHocTu. [lpena-
rafoTCsi MPOEKTE OTMEHBI T'OCYAapCTBa
Ha yPOBHE YUPeX/IeH!A KaK TaKOBOTO U
Jaije BCEr0 HAaCUIbCTBEHHBIMU CIIOCO-
6amu. He BUAT mim He XOTAT BUJETb
apXUTEKTypHblE,  JOMOCTPOMTEIbHbIE
(GYHKIMM KaK IPOEKTHBIE, CO3MMATeNb-
HO-MH(PACTPYKTYpHbIE, TBOPALIME /A
4e/loBeKa 0/1aronpuATHYIO Cpefly obuTa-
HMA C YIIOPOM Ha Ilenu 1 cpeacTsa. He
CITy4aiiHO, YTO BCe PaJjVIKaJIbl, IPUAA K
B/IACTH, 6€3 eHOTO MCKIIOYEHN, Tpe-
BpalljaloTCcsA B el 6osee IociefoBa-
TE/IbHBIX M YOEXKIEHHBIX TOCYJapCTBEH-
HMKOB, YeM Te, KOTOPBIX OHM CHadaza
o6/mMyanu, a TOTOM HUCIPOBEPTaIN.
Kak Tyr He BCIIOMHUTb M3BECTHYIO Ha
Bocroke ckasky o «HermobenyuMoMm fpa-
KOHE», KOTOPBIM CTAaHOBUTCA KaX[bli
1o6eAMBIINIT PAaKOHA OOTAThIPb. ..

M sTa mpoekTHasA, KaxyLaAca

«popmanbHOI»  MMEHHO  «oOIas»



NCCIEOJOBAHNMA

GYyHKUMA TaK CUIBHO OTINYAETCS OT
3puMo-cosyjamomiet  (kazanocb  Obl)
KOHKPETHBII OBIT MPOXXUBAHUS U 370-
pOBbBe NTEOfIEN, HACESIOLINX ST BO3[[BU-
raemble moctpoiiku. Ho ato Bcé paBHO,
4TO OTMEHSATh B CTPOUTENBHOM [iefie
MPOEKTHBbIE OpPraHU3alUM U OCTABIATH
TOMBKO  LITYKATYpOB, CAHTEXHUKOB,
97IEKTPUKOB U MEIMKOB.

Hamomunm, «TOCY[IapCTBeH-
HOCTb» (TIOAITEIX) U €CTb MMEHHO «UC-
KYCCTBO ~ CTPOMUTENbCTBA  FOPOACKUX
cTeH». VIMEHHO B UX Tpefenax M >KUBYT
TIOAM C UX KY/IBTYPOIi, 0ObIYasiMu, Hpa-
BaMM, VCTOpWMENl, $3bIKOM, 3aKOHaMMU,
MHCTUTYTaMM BJIACTU U TEPPUTOPUEIL.
TocymapcTBeHHOE MPaBo, B OT/IMYME OT
TPaXJaHCKOTO, pacCMaTpuBaeT He OT-
Jle/IbHbIE NI B UX YaCTHOM >KMU3HU CO
crenuuyeckumm oTHoueHusiMu. [pu-
HMMAETCsl B PAcYéT BCSI COBOKYITHOCTD
UL, COeNVHEHHBIX B €VHBI Hepas-
PBIBHBIII COI03 — TOCYAApCTBO. ITO
VIMEHHO CUMQOHUS, CUHEPIVisI, TepUXO0-
pe3uc Kak efyHas CUCTEMHas I[e/I0CT-
HOCTb BCETO M BCS BO BCEM eIUMHOM. B
TOM YMCIIE U €UHCTBA OOIIeCTBA U IOC-
yAApCTBa, OOLIEro 1 YaCTHOTO, BIACTH U
4eloBeKa, C eIMHON BOJIEN U €IMHBIM
MpeICTaBUTENBCTBOM. B monmTuko-
IPaBOBOM OTHOILEHUM — 3TO TIPaBU-
TENIbCTBO KaK OPTaH JIe/IerPOBaHHON U
Jie/IerMpyeMoil OTBETCTBEHHOCTH, OpraH,
00/IeY€HHBII BEPXOBHOI BJIAaCTbIO 00-
I[eCTBOM 1 B O0I[eCTBe, KaK KOOP/MHA-
TOP BOJI JIIOZEN.

Ceityac, B 9TOV CBSI3U, MBI TOBO-
puM o rpaxjaHcTBe. Ho paHblile, B TOM
yycrie u B Poccun, pedp 1uta o nopjaH-
CTBe KaK MMEHHO IOJYMHEHHOCTY 4acT-
HOI1 BO/IM, TOYHEE, YACTHBIX BOJIb — BOJIE
obiiecTBeHHOM. [Ipy aTOM MOAAaHHBIN
B TOCYJAapCTBe IOAUYMHAETCSA BBICIINM
opraHaM B/IacTM He Ha OCHOBaHMUMU, Kak
nonaran JK.JK. Pycco, B uyacTHOCTH, U
KaK CYMTAETCA B MOepabHOM IPOEKTe,
B II€JIOM, - «OOII[eCTBEHHOTO [IOTOBOPa».
[Togo6HO TOMY, KaK 3TO ObIBaeT B rpax-
OAHCKOM TIIpaBe, B MMYLIECTBEHHOI,
TOproBoit cdepe, rae OH HOYMHAETCA B
IOTOBOPHBIX OTHOUIEHMAX C JPYTUM
YaCTHBIM JIMLIOM WM C JPYTMMM 4acT-
HBIMM JIMIJAMMY, C KOTOPBIMU OH BCTYIIa-
€T B Te VIM MHbIe 06s13aTeNIbCTBA. A ecin
TOBOPUTD TaK, KaK 3TO ceiyac MpUHATO
IaXe B MEXKJYHapOLHOM IIpaBe — «B
crenky». T.e. CUTYaTMBHO U KOHKPETHO,
KaK ¥ IPUHATO B I'PaKAAHCKOM IIpaBe.
Ho aToT TepMuH — MMEHHO HeyfauHOE
3aMMCTBOBaHME M3 TPakJaHCKOTO Ipa-
Ba. 3aMMCTBOBaHMe, MCKa)Kalolllee CBOEN
CUTYaTUBHOCTBIO IPaBO TOCYIApCTBEH-
HOE.

B rocymapcTBeHHOM IIpaBe pedb
UAET O MOCTOSHHBIX TOCYJAapCTBEHHBIX
3aKOHaX, MCXOIAIINX OT CaMO BBICIIEN
BACTU. A ecnyu peub UAET O MeX[yHa-
POJIHOM IIpaBe, B KOTOPOM peraaMeHTHU-
PYIOTCA B3aMMOOTHOILEHUA MEXIY Toc-
yAapcTBaMM — O 3aKOHaX KakK JJOrOBOpaXx,
UCXOIAIIMX OT BBICHINX BIacTeN, OTO-
BapMBAIOUINXCA TOCY[lapCTBaXx. J3aKOH
KaK JIOTOBOP Te€M U OTIMYAETCH OT [Oro-
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BOPa B BUJIE CHENKM, YTO HE 3aBUCUT OT
BHE3AITHbIX U C/TyYallHBIX IepeMeH (1o
KpaliHell Mepe, BO BpPeMs, OTBEJEHHOE
JIOTOBOPOM) B HACTPOEHMM JIOTOBapu-
BaOIMXCA CTOPOH. OH 4ETKO M YCTO-
4yBO 00O3HAa4MBaeT IIpaBa, OOA3aHHO-
CTM M YCTPOWCTBO BEPXOBHOM BJACTH,
YYPEXK[EHUN, C IOMOILBI0 KOTOPBIX
IEVICTBYET 5Ta BIACTbh.

Nrak, CaMOOPTaHU3YIOIIleeCs
rpakJIaHCKOe OOILeCTBO Ha OIpefieNIéH-
HOM 9Talle, a MIMEHHO, Ha 9Tare JoOpo-
BOJIPHOTO [Ie/IETMPOBAaHNUsA OTBETCTBEH-
HOCTH, IIPEBPALLAETCS B OpPTaHU3YIOLIEE,
a IIOTOM U — B OPTaHU3YEMOE, U UIMEHHO
opraHmsoBaHHoe obmjecTBo. T.e. - B
rocygapcrso. J Torpa, BbIpacTad U3
IPaXJaHCKOTO O0O0IecTBa, KOTOpOe, B
CBOIO O4Yepefib, BBIPOC/IO, YACTHBIM 00-
pasoM, U3 JIIOfiel, TOYHEeEe — YeTIOBEKa;
OHO (roCyJiapCcTBO) HaUMHAET XXUTb CBO-
eil )KM3HDIO, He CMOTPs HM Ha Kakue 00-
crosTenbcTBa. He cMoTpa Hu Ha Kakue
06CTOATENbCTBA MPOCTPAHCTBA, BpeMe-
HJ, 3110XM, CMEHBI TIOKOIEHUI U 4/IEHOB
obuiectBa. He cMoTps HU Ha Kakue Ipe-
BPaTHOCTM COLIMANIbHOTO, 3KOHOMMYeE-
CKOTO M JaXke KyIbTypHO-LIMBUIN-
3aLMIOHHOTO M PEINUIMO3HOIO IIIAHOB.
Hpasutca sTo KoMy-ToO UM HET, HO TaK
6b1710, ecth M Oymer Bcerpa. Ecmm peub
UET MMEHHO O CBETCKOM, CEKYIAPHOM,
a He CaKpaJbHO-3CXaTONOTMYECKOM W3-
MepeHUM NOMUTUKU U TipaBa. VIMeHHO
II03TOMY HY OJHO IOCY[IJapCTBO B MIUpE B
CBOEM BHYTPEHHEM 3aKOHOJATENbCTBE U
Ha TPaKTUKe He JIOIYCKAeT CeLecCUil.
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HIna gpyrux crpan — noxanyiicra. Ho ne
s cebs. 3a uckmrouennem OOH, koto-
pasd, MoKa elé¢ He ABIAETCA TOCyfap-
crBoM. Ilockonbky BcsAKad —celjeccus
CTaBUT IIOfi BOIIPOC M B TEOpUM U Ha
IpaKTUKe caMO IOHATHE LIe/IOCTHOCTU U
IIOCTOSHCTBA TOCYJAapCTBa KaK TaKOBO-
ro. /I mop4yac MCKycCTBO TOMUTUKM,
0COOEHHO B CJIOXHBIN MCTOPUYECKMI
IIepMoJ;, B TOM ¥ COCTOUT, YTOOBI B lie-
JAIX BBDKMBAHUSA CTPaHbl IepelTH OT
dbopManbHON  KasyuUCTUKM  TOCypap-
CTBEHHOTO IIpaBa K IIpelefleHTHOCTU
IpaBa rPa>kAaHCKOTrO.

Ho aTo mckycctBo mposBrisercs
JlalleKo He Bcerjja U He BceMU. VIMeHHO
[I0O9TOMY BCE BOIIPOCHI, CBA3aHHbBIE C
pasjieNleHnsAMY, OTJeNeHUAMM, BBIXOJa-
MM, IPUCOEVHEHNAMY U lake obpaso-
BaHMAMM  HOBBIX  TOCY[apCTBEHHbBIX
YCTpOEHMIT BCerfia HOCUIN U HOCAT Ta-
KOl Oone3sHeHHBIN Xapakrep. EpmH-
CTBEHHBINI Cy4all CpaBHUTEIBHO MUp-
HOTO pelleHMsA 3TOro LIeKOTIMBOro BO-
poca — 3TO BBIXOZ, U3 MecconoTammun
mieMeH ABpaaMoOBa, OTIYLIEHHOTO C
MupoM napém Amapdenpcknm (Xammy-
paIIIM) U TO TIOCTIe pecIeJOBaHMA.

Vmenno mnostomy BepxoBHas
BNaCTb B BUJIe TOCY[JapCTBa KaK yupe-
KJIeHMA, TIPefCTaBIIAIIIErO TpaX/jaH-
CKOe O0IIeCTBO, He MOXET Pacu/leHATh-
CsA, JPOOUTBHCA, JAEMUTBCA WIM OTUYXK-
JATbCS, KaK 9TO ObIBaeT B IPaKlaHCKOM
IpaBe, 0COOEHHO B OTHOLICHN! MMYIIle-
crBa. Ho miogm — He mmymectso! Tyt
0Cc00eHHO Ba)XHO BOT YTO — B 9KCTpe-
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Ma/lbHBIX YCIOBMAX BBICUIASA BJIACTb,
rOCYy/JapCTBO JJO/DKHO, KaK CYOBEKT, 0CO-
3HaBaTb CBOIO >XMBOTBOPHYIO CBf3b B
IIeIIOYKe «4el0BeK — TpaKlaHCKoe 00-
I[eCTBO — TOCYAApCTBO». be3 >xm3Heo6-
pasymolleil MOYBBl B BUJE Ye/lOBEKa U
TPaXK/JaHCKOTO 0O0I1IecTBa MOCTOSHCTBO
rocyjjapcTBa TepsieT CBA3b C JeICTBU-
Te/IbHOCTbIO, CTAHOBUTCA UJITIO30PHBIM,
KaK MBIJIbHBIN Iy3bIpb, KOTOPbIN JIOMA-
€TCsl, yTpauuBas CBA3b C BOJEN JIIOfIEN.
A BnacTb - TepseT «BIacTb» U CTaHO-
BUTCA TeM, 4To M.A. OcTtporopckuit
OYeHb TOYHO Ha3blBal «MHUMBIM KOH-
CTUTYLIMOHATIM3MOM».

B sTtom cmblicne, Benukas HOpMa
PuMckoro mpaBa, HEOZHOKpPAaTHO IIO-
BTOpsieMasg BenumyaimmMm pedopmaro-
poM He TonbKo Poccuu, HO Bcex BpeMéEH
1 HapojoB, M.M. CriepaHckuM: «He JIfo-
IV pafiyl 3aKOHOB U TOCY[JapCTBa; a rocy-
JApCTBO U 3aKOHBI — pafiyul IIOJEN», UMe-
eT He TOJbKO Iiybouanmit ¢punocod-
CKMI1, HO M IIPAKTUYECKUIA, IIPUKIALHON,
VICTOPMYECKY TTPOBEPEHHDIN MOTUTUKO-
IIPaBOBO CMBICIL.

ITosTomy nobasg Bpicliasg BIacTh,
HO TOJIBKO B C/Iy4ae, eC/I OHa JIeMICTBU-
Te/IbHO TPeACTaB/sAeT HapOJHOE efVH-
CTBO, BCerjja FTOBOPUT O CBOEN HeJemu-
MOCTH, T.€. CYBEPEHHOCTH, CYyBEPEHUTETE
KaK CaMOCTOATETbHOCTYM Ha CBOE HeJie-
NVIMOJ TEepPPUTOPUM, TNPUHAIJIEXAILEN
00IL[eCTBY, HO MMEHHO KakK IIeJIoMY,
eVHOMY U Hepasfe/€HHOMY Hayaiy.
I pyroe memno, ecnu rocygapcTBO 3aBUCa-
eT B BO3/lyXe, a B 00IL[eCTBe B CUITy pas-

HBIX IPUYMH TAaKOM L[€IOCTHOCTU HET U
B ITIOMMHE. A €CTb JMIIb «MeXaHWUYe-
CKOe», KaK 3To, HaunHas c [1naTona, ro-
BOPUTCA B KIaccuyeckoy ¢umocopun
NONMUTUKM U TIpaBa, CKOIUIEHME JIIOJei
Ha OfIHON TeppuTopuu. Takas «IenocT-
HOCTb», KaK IIOKa3bIBa€T OIBIT MPOLIIO-
TO ¥ HACTOSILEro, MOXKET OBITb PacKo-
JI0Ta HaCU/IbHO BHEIIHMM 00pasoM Mimn
[0 IpUYMHE BHYTPEHHUX paclpein u
MeXJJ0yCOOMIl, KOTOpbIE, 4allle BCETO,
nagasg Ha O7arONpUATHYIO MOYBY, VHU-
LUUPYIOTCS M3BHE; HO B €CT€CTBEHHOM
OTHOLIEHWM, IIOBTOPAI, LENOCTHOCTD
e[lHa Y Hefle/Ma.

[TosTomy ewé pas MOJYEPKHEM,
rOCy[apCTBEHHOE TPAaBO M MPABO TPaXK-
JAHCKOE — 3TO He KaKMe-TO JBe
KOHTpapHble, TeM Oosee, KOHTpPa[UK-
TOpHblE Hayaja. 3[,eCb MMEHHO ILIe/I0CT-
Has, €IMHas ¥ HeleNMMas LelodKa:
«4eIoBeK — OOILECTBO -TOCYAAPCTBOY»; B
KOTOpOJI 4€/I0BEK — OCHOBA TPaXKJaH-
CKOro 0011ecTBa; a TpaXk[AaHCKoe oblle-
CTBO — 3TO OCHOBA rOCyJapcTBa. A rocy-
TAPCTBO — CKOpee He CUCTEMA «CHEePKEK
Y TIPOTMBOBECOB», & CUCTEMa «CKpeIl U
coy4acTuii», KaK, BpodeM, u llepkosb,
HO, B oT/Im4Ke oT LlepkBy — c mpaBoM Ha
Hacunme. IIpm4yéM denmoBek - OCHOBa
Bcero u BcA. Ocob0 ACHO 9TO CTAaHOBUT-
Cs1 Ha IIpUMepe yCIHEIIHbIX, COCTOABIINX
B VMCTOPUM, MONUTUKO-TIPAaBOBBIX Tpa-
puumit. B yactHocTM, Ha TpuUMepe,
«ApTXalacTppl», «3aKOHOB XaMMyparn-
m», «Corpus juris civilis», «Pycckoii
npaBfbl» U T.A., U T.IL. IIpumepoB Mox-
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HO TIPUBOJUTD 10 6ECKOHEYHOCTU MHO-
ro, BIJIOTb [0 COBPEMEHHOCTU. B HUX
YE€TKO MTOKa3aHO, YTO MMEHHO MHCTUTYT
CY[JOIIPOM3BOJICTBA MTO3BOJIAAET TOCYHap-
CTBY YHPaB/IATb TPaKAAHCKMM oOlile-
CTBOM U Y€/JIOBEKOM, yIUTHIBAsA MHTEpe-
Cbl MMEHHO 4YacTHBIX nuil. VIMEHHO B
YUPEXJEHUN CYHAONPOMU3BOACTBA TOCY-
JapCTBO ¥ TPaXk[JaHCKOe O0OIIeCTBO
HaXO[IATCSA B «CMEIIeHUM» KaK eUHCTBE
U 1LIeTOCTHOCTH. B KOHIle KOHIIOB,
JMIMEHHO TaK ¥ MMeHHO MocKBa npeBpa-
TUMach B MeTpononuio Poccun, yamTol-
Bas, 10 YIIOMMHAHUIO MHOTOYVC/IEHHBIX,
B TOM 4MCJIe ¥ KOHKypupyoumux ¢ Moc-
KOBCKUM, JIETOIIMCHBIX CBOJIOB, MHTepe-
CBbI «MEHBIIINX», a He «OObIINX» JIIOfEN,
He MMes COINOCTaBUMbIX IPUPOIHBIX,
9KOHOMMYECKUX, JTOTUCTUYECKUX, BOEH-
HBIX, MEXJI[yHapOJHBIX U T.J., ¥ T.II. pe-
CYPCOB B CpaBHEHUM CO CBOMMM KOHKY-
peHTamMn. Ho uMeHHO moaToMy, B OT/IN-
4ye OT JPYrMX TOpPOAOB, OGOraThIX BCH-
KUMM COOBITUAMU — B MOCKBE — «TU-
IIVHa», T.e. VIMEHHO Jep>KaBHOe ITy0-
JIMYHO-IIPaBOBOE COIIACOBaHME MHTepe-
COB, KakK I]e/Ib TIOJIMTUKM U NTpaBa.

VTak, ecnu HeT peanbHON 3alliu-
Thl YaCTHOTO MHTEpeca OTAENbHOIO Ye-
JIOBEKa MO CyNy, KaK IpUMep eMHCTBa
rOCy/JapCTBa M IPAXKAAHCKOTO O0I[eCTBa,
TO HET eI, WM HeT y)Ke HU TpaKJaH-
CKOro o01uiecTBa, HM rocypapcra. Kax
3TO He MapajjoKCalbHO, HO 3TO MMEHHO
TOT C/Ty4all, KOTJja MapajjokCc — He TOJIb-
KO OCHOBa MOMUTUKM M TIpaBa, HO U
yClnoBMe BbBDKMBAHUA TOCyfapcTBa. B
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3TOM CMBbIC/IE€ TJTIABHBII MHTEpPEC TOCy-
JApCTBa — He CTO/IBKO ITTABEHCTBO CBOE-
ro, CKOJbKO INPUOPUTET YAaCTHOTO Haf
cBoMM MHTepecoM. T.e. mpuopurer
YaCTHOTO MHTEpeca OT/AENbHOTO KOH-
KPEeTHOTO 4e/loBeKa Hap obumMm, ¢dop-
ManbHBIM. VI He CIy4ailHO — MMEHHO
aMHUCTUA TI03BONAET TOCY[JAPCTBY BBI-
XOIUTh U3 CIOKHENIINX ITOT0XKEeHUIA.
Boixon, Poccum m3 cmyTHOro BpeMeHMU
nokasan 1o Hambonee yérko. ['ocymap-
CTBO IIJIOJOTBOPHO peUIaeT CI0XKHbIE
BOIIPOCHI, KacalTCA /M OHU CIY4aes,
CBSI3aHHBIX C JKWIbEM, paboTOil, MO-
IIEHHNYECTBOM WM 3JI0YIOTpeOIeHNA-
MU, B TOM 4YUC/IE, UCXOOAIIMMHU OT JINL,
Haxo[AIIMXCA Ha  TOCYyJapCTBEHHON
cmyx6e. VI cBA3aHO 3TO, IpEXKie BCETO, C
T€M, YTO M OHTOJIOTMYECKasA, ¥ THOCEO-
noruyeckas CyObeKTHOCTb HOCAT MMEH-
HO 4e/I0BEYECKUI, TMYHOCTHBIN Xapak-
Tep. Ecnu rocymapctso B cBOE MOMNUTH-
Ke ¥ IIpaBe YTpayMBaeT aHTPOIOLEH-
TPU3M, TO CaMa €T0 3K3MCTEHIIMA CTaHO-
BUTCA LIATKOM, U /TI00bIe MAaHUITY/IALIN,
B TOM 4MC/€ UM BHEILIHME, CTAHOBATCA
BecbMa 1 BecbMa 3G eKTUBHBIMIL.

M B 3TOM OTHOLIEHMM YCIIELI-
HOCTb TOCYfIapCTBa 3aBUCUT HE€ TOJBKO
OT CyJOIpPOM3BOJCTBA, HO M OT COLM-
aJIbHO-CTPATU(PUKALMOHHON HMONMUTUKH,
KOTOpasg C COLMONOTUYECKOV TOYKM
3PEHMA COOTBETCTBYIOT MICTMHHOMY IIO-
JIOKEHMIO Jiell B TPaKHAaHCKOM 0O0lie-
crBe. Peub uaér 06 yuére M npuHATUM
BO BHUMaHMe NPUCYTCTBYIOLIMX Ha JIaH-
HBIVI MCTOPUYECKUI MOMEHT M Ha [aH-
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HOJ MCTOPUYECKON aBaHCIeHe K/IACCOB,
TPYIII, COC/IOBUIT, OOLIECTBEHHBIX JBU-
KEHMII M OpraHusaLuil. Co6CcTBEHHO,
3TO TO, YTO B KJIACCUYECKOI COIMOTIO-
TMM M Ha3bIBAETCS «IIporpecc». B mpo-
TUBHOM CJIy4yae, €ClM TOCYAapCTBO He
OCYILeCTB/IAET MOJZOOHOrO pOfa MOHM-
TOPMHT, TO KaK U B C/Iy4ae C CyLOIpou3-
BOJICTBOM, OHO CTaHOBUTCA (opMab-
HBIM, HEXKVM3HECTTOCOOHBIM U JJaXKe 4yXK-
IBIM TPaXKJAHCKOMY OOILIECTBY M 4eso-
BEKy OpraHOM M OTMMpaeT, HO OYeHb
60/1e3HEHHO, B KOHBY/IbCUAX I'PakaH-
CKMX BOJH, CMYT, MATEXEN, peBOIOL A
U 6e3ycremHpix pedopM, Wi HpPeoso-
JieBaeT BCe TPYRHOCTM U BBIXOJUT Ha
MEXIyHapOJHYI0 apeHy emwé Ooree
CWIbHBIM U fieecriocoOHbIM. [Tpy aTom
IpeofioNieBaeT UX, Ka3ajoch Obl, Ha Tep-
BBIJ B3IJIAJ, HE3aMETHO, HO, IO Pe3yIlb-
TataM, BecbMa omepaTtuBHO U 3ddek-
TUBHO.

Kak sro 6bU10, MOBTOpPSIO, BO
BpeMs BBIXOfla M3 CMYyTbl BO BpeMeHa
Mununa u IToxapckoro, a IopuandecKn
ObIIO 3aKperieHO paboToll IpuKasa
kus3s1 H.J. OpoeBckoro B CobopHOM
Ynoxenun 1649 r. B pasjenax o6 aMHu-
ctuy, BoeHHoOM cinyx6e (I'm. VII), 06
«ckymienuy 1ieHHbx» ([ XII) u
«BBIMOPOYHBIX nomectusax» (I'n. XVI).
YKka3aHHbBIN 37eChb INOPSNOK Iepefaunt
npaB u 0053aHHOCTEN OT/E/IbHBIM JIN-
IJaM ¥ II0 HaC/leACTBY TOBOPUT O IPak-
JaHCcKoM 1mpaBe. Ho, xpome sroro,
VIMEHHO TOCYZIapCTBO ITOKa3bIBaeT — Ka-
K/e 3TO IpaBa UM KakKue O00sI3aHHOCTH,

CBsA3aHHBIE C TapaHTMEN UX VICTIOTHEHUA
MMEHHO C HUM, C TOCY[apCTBEHHBIM
cnyxeHueM. IIpu aToM ycraHaBImBaroT-
Cs1 KOHKPETHBIE PaspAJbl N1ll, KOTOpbIe
CITyXKaT TOCYJapCTBEHHBIM MHTEPeCcaM.
BupguMo moatromy BONpPOCHI, CBA-
3aHHbIE C aHA/M30M COLMANBHOM CTPYK-
TypBI 0011IeCTBa, BCEIja HOCUIN Y HOCAT
BeCbMa [eNMKATHBIN, TOHKUI U Jake
CIIOpHBI XapakTep. YTo 310 — 06/MacTh
TOCY[JapCTBEHHOTO WIM TpaklaHCKOTO
npaea?! Ho pmeno-to B TOM M COCTOMT,
YTO BCE pellaeT KOHKPETHBI YKiaf,
JKM3HM, XapaKTEPHBIN A TOM WIN
VHOW cTpaHbl. VlcTopusa CBULETENBCTBY-
eT — IZle-TO CO3HaHMe OOILIeCTBEHHOTO
€IMHCTBa pa3BUTO CUJIbHEE, U JIOAAM
«3a iep>KaBy OOMIHO», HECMOTPs HU Ha
4yTO. A THe-TO HeT. B mepBoM cryuae,
MO>XXET UJTU pedb O TOCYlapCTBEHHOM,
Iep>KaBHOM MBIIIJIEHNH, [laXKe O JyXOB-
HOM €[VMHCTBE pEeIUTMO3HO-MeTapu-
3M4YeCKOro ypoBHA. Bo BTOpoM, 0O mpe-
obnmajaHMM  MeCTHUYeCTBA, PYKOBOJ-
CTBYIOILIETOCSI CKOpee NMpU3eMIEHHBIMHA,
3/leCb U Tellepb, MHTepecaMy COLMANIb-
HO-9KOHOMMYECKOro Xapakrepa. Tor xe
I'pyureBckmit (Ha 4YTO, ITOYEMY-TO, He
o6pallaloT BHYMaHMe) MMLIET, YTO IPU
HalleCTBMM baThisi B KueBckoil semie
IPOM30IIIIO, Yero He OBUIO Ha CeBepo-
BOCTOKe. VIMEHHO, 4TO HEKOTOpble 00-
nactu go6posonbHo (! — Kypcus moii -
B.J1.1II.) NOZYMHUINCD TaTapaM, CTalIu K
HUM B HEIIOCPEJCTBEHHYIO 3aBUCUMOCTD
u OpuM mouraxkeHsl. Ilo ero MHeHmo,
3TO ACHO 3aCBUJETENTbCTBOBAHO OTHOCK-
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TeIbHO I0>KHOM U 3aMajlHOM €€ YacTu, HO
MOXeT OBITh IPEJIION0XEHO U OTHOCK-
Te/IbHO BOCTOYHON €€ wvactu. «TaTap-
CKOE 3aBOEBaHME YacTbi0 BBIABUHYIIO,
yacTbio noppepxkano B IOxHoit Pycu
Ype3BbIYallHO MHTEPECHOE SIBJIEHUE; B
TO BpeMA Kak ocTanpHasa Pyce, ycrammu
JIETONNCIIEB, IITAYeTCs Ha TaTapcKoe
UT0, HaceleHNe YKPaMHCKUX 0OyacTein
3aJyMajio BOCIIO/Nb30BaTbCA UM JJIA TO-
ro, 4TOObI OCBOOOAUTHCA OT APYKUHHO-
ro CTpOsi, OT KHSXKECKOJ LeHTpanmsa-
MM Y B HEMOCPEJCTBEHHON 3aBUCUMO-
CTM OT TaTap BOCCTaHOBUTb IepBOHa-
Ya/JIbHbI/ CTPOM MEJNKUX aBTOHOMHBIX
001MH (IIOCKONbKY OCTaBJIsA/NIO MecTa
I/ TaKOM OOLIMHHOM aBTOHOMMUM Ta-
TapCKOe BEepPXOBEHCTBO)»'. [lo6aBuMm,
TaKMX IOINBITOK CO CTOPOHBI «yKpauH-
CKMX obnacTeil 3aTeM B MCTOpUM OBITIO
IpeJIpUHATO HEMAIO — U BO BpeMs
HAIIIECTBUI TEBTOHOB, IOJISAKOB, TUTOB-
1€éB, KPbIMCKMUX TaTap, TaTap, TYpOK;
HalllecTBUII EBponbl o pykoBoAcTBOM
Hanoneona, I'mtnepa u HATO. B atom
crydae BBICIIIAs rocyjapcTBeHHas
BJIaCTb, KaK, BIIPOYEM, U 3eMJId, Ha KO-
TOPOJI NMPOXKMBAET TO WIX MHOe 00lije-
CTBO, [eNATCA MO HAaCNe[CTBY, KaK 4acT-
Hasg COOCTBEHHOCTb, KaK, BIIpOYEM, U
n00bIe TOXObI TOCYAAPCTBA CTAHOBATCS
IPUHA/IIEKHOCTBIO  S7UTBHL.  MOXXKHO
Ha3bIBaTb 3TO «KOPPYILME», MOXHO -

7 Ipywesckuii M.C. O4epK ncTopyum KMeBCKOM
3emmm oT cMepTu Slpocnasa 10 xonna XIV crone-
tis. — Knes, 1891, c. 450.
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«MECTHUYECKO, XYTOPAHCKOM» «IICEB-
TOTOCYAApCTBEHHOCTBIO».

OpHako >KM3HECIIOCOOHOE TOCY-
IApCTBO B JIMIle CBOE 3MUTHl paccMart-
pUBaeT pecypchl B IVIaHe MX MCIOb30-
BaHMA B MHTEpecax 4YeloBeKa U Tpax-
maHckoro o6uectBa. KBasm-, mpokcu-
rOCy[lJapCTBEHHbIE CTPYKTYpbl paccMart-
pUBaOT UX Kak BrafieHue. CaMa couu-
a/lbHasi CTPYKTypa OOlecTBa B IOCTE]-
HeM cinyyae de facto, 4yTo OBl Ipy 9TOM
HU JlekIapupoBanoch de jure, ykopeHe-
Ha B HAaC/IeJOBaHUM TOJ WIN MHOW IIpe-
€MCTBEHHOCTH, JMHACTUYECKUX 3aC/TyTax
B BUJle 3HATHOCTU U POJOBUTOCTHU, NPO-
deccroHanbHOM  IPUHAUISKHOCTY B
BUJie TIepefjaBaeMbIX U3 ITOKONEHUS B
MMOKOJIEHMEe TeX WM WHBIX 3aHATUIL.
HesaBucumo oT BpeMé€H 1 110X Ha30BEM
TaKoe YCTPOVICTBO el u — «peopanb-
HbIM». Te3uc, uto Poccus, mo mpusHa-
HUIO MHOTMX aBTOPOB, KIacCUYeCKOTro
3aIaJHOeBpoIIeiickoro Qeopannama HI-
KOIjJja He 3Haja, ONpOBEPrarTcA, C Of-
HOI1 cTopoHbl, camuM Ilerpom I B 3Ha-
MeHUTOM «YcraBe», CrepaHckuM, Ilo-
0e[JOHOCLIEBBIM ¥ MHOTUMMU [JPYTUMU
M3BECTHBIMM JIMYHOCTAMM Halllel MCTO-
pun. C Ipyroit CTOpOHBI — OTBETOM Ca-
MOTO TPaKHAHCKOro OOIecTBa Ha 9T
IIONBITKM  IAMATHBIMU  COOBITUAMMU
Havana XX B.

Tak winM wmHaYe, B KBasu-
rOCy[JapCTBaX HECOMHEHEH IpPUOPUTET
TpaXkIaHCKOTO IIpaBa, KOTOPOe Ha Jiene
U ABNAETCA TOCYJapCTBEHHBIM ITPABOM.
KoneuyHO >Ke, M BHE BCSIKOIO COMHEHMUS
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METOMIOJIOTMYECKM He/lb3sl CMelIMBaTb
rOCY/JapCTBEHHOCTb ¥ T'Pa’k[JaHCTBEH-
HocTb. Ho, moBToOpsto, mepBoe mpeobia-
flaeT TaM, T7ie MCTOPUYECKU CIIOXKUIOCh
TaK, 4YTO B OOILeCTBEe NMPUCYTCTBYIOT U
NpeobIafaloT Te YYpPeXKAeHNs, KOTOpble
IPeACTaBAAIT COLMA/NbHblE MHTEPEChl
IpeVMYyIIeCTBEHHO 00111eCTBEHHO-
TOCY/JapCTBEHHOTO €IMHCTBA. B 3ToM,
COOCTBEHHO, CyTh IpepnoxeHuit [Tobe-
foHocleBa. VM 3TO rocymapcTBeHHOE
00111eCTBO, B KOTOPOM €CTb MeCTO 4YacT-
HOMY MHTepecy, KaK MHTepecy oOiie-
CTBEHHO-TOCYJJAPCTBEHHOMY.

Ecnu xe B mpmopuTeTe 4acTHBbIE
VIHTEpeChl, KaK YacTHOCOOCTBEHHMYE-
CKMe, TO 3TO, HECMOTpPs Ha pa3Mepbl TOI
VI MHOJ CTpaHBbl, — He Jiep>KaBHasd, a
VIHIVBUZIyaMMCTUYeCKasd ¢opMa rocy-
JApCTBEHHOTO ycTpolicTBa. Yaile Bcero,
KaK paHHAA ucropuyeckas popma. ToT
BOIIPOC OYEBUJIEH [ UCTOPUKOB, IOPU-
CTOB, ITOJIMTONOTOB 1 conyonoros. Ho, x
CO’XKa/IeHUIO, B MEJIMITHOM IPOCTPAHCTBE
OH MPOACHEH HEJOCTATOYHO.

/1 BOT TyT 3aKOHOMEpEH BOIPOC:
KaKas 13 3TUX JIBYX BUJOB COL[MAIbHO
XM3HM ¢opMa Hambormee XapaKTepHa
nna Ipesueit Pycu? U xakue B cBA3u ¢
3TUM ObUIM IOpUAMYECKUE OCOOEHHO-
ctu? YmpapjieHue ObIIO OCHOBAaHO Ha
unee (Kak LIEHHOCTM) OOILECTBEHHOTO
eVMHCTBA KaK LIe/IOCTHOCTU U CITY>KEeHUSA
aTol1 LenocTHOCTM? Vmu Ha ujee coso-
KYIHOCTH, CKa)keM Jla)kKe MeXaHN4YecKo-
rO e[VIHCTBA MHOXEeCTBa («IIIOpanm3-
Ma») CaMbIX Pa3HBIX, HO OTHE/IbHBIX

JacTHBIX MHTepecoB?! Ha rocypmapcrBen-
HOM IIpaBe WIN IIpaBe IpakJaHCKOM?

IIns orBeTa Ha 3TV U TOJOOHbIE
VIM BOIIPOCHI ClIeflyeT OOpaTUThCS K MC-
TOYHMKaM. B 4acTHOCTH, K [JOTOBOPHBIM
rpaMoTaM Be/IMKMX U YIe/IbHBIX PYCCKUX
KHA3EI. B HUX YAMBUTENbHO-
HapajlOKCaIbHBIM ~ 00pa3oM  YacTHBIN
MHTEpec, B TOM YMC/Ie, BBICTYNaeT Kak
VMHTEpeC VIMEHHO B XOPOILIEM CMBbIC/Ie
3TOTO C/I0BA «BE/IMKOJIep>KaBHbBI», YHU-
BEPCA/IbHBIN, «BCEJIEHCKUIN», MMEILIA
He TpocTo ¢punocodckoe, a UMEHHO Me-
Tau3nyecKoe, ICXAaTONOTMYECKOe 3Ha-
YyeHMe. Y BCEX CTPaH eCTb 3MUTEThl. AH-
M — Yallle BCero «cTapas u Joopasi».
Qpanuusa - «munasg». [epMannsa — «yué-
Hasd». Pycb c cambIX paHHUX BpeMEH
CBOETO CylleCcTBOBaHMUA — «CBATas». BoT
[7IaBHasA MbIC/Ib JYXOBHOM TI'PaMOTbI
VBana Kanutel — 4acTHasd, ¢ TOYKM 3pe-
HUA TPAKJJAaHCKOTO MPaBa, HO IIPU 3TOM,
BbIpO)KEHHas  BEPXOBHBIM  TOCYAap-
CTBEHHBIM [esITeJIeM Ha ypOBHE He IIPo-
CTO HapOAHO-TOCYAapCTBEHHOIO eJVH-
CTBa, a B jyxe npopoka Jcaru: «Bmecro
JK€ YKpallleHUs 3/1aTOro, eXe Ha I/laBe
IUIelb MMeTh Oy/elIn Jie/l TBOMX pajin»
(Mcaita, 3); «[ope Tem, KoTopble 3710
Ha3bIBAIOT OOPOM, U TOOPO 3710M, TbMY
IMOYMTAIOT CBETOM, U CBET — TbMOIO,
rOpbKOe TOYMUTAIT CAafKUM, U CHaj-
Koe — TOpbKuMM. [ope TeMm, KoTopble
MYZAPBI B CBOMX I71a3aX U Pa3yMHBI Ilepe],
camumu coboro» (Mcaits, 5).

A BOT, uTO MBI BuauM y VIBaHa
Kanursr: «Bo ums Otua n Ceina u Cs-
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tara Jlyxa ce a3b IpelIHbI XyAblil pad
Boxwuit VBan, nuiry aymeBHy rpamo-
Ty, upa B Oppy, HUKeM He HyXeH (He
IPUHYXJjaeM), LelbIM CBOMM YMOM, B
CBOEM 3710poBbU. A e bor, yTo pasra-
JaeT O MOEM >XMBOTE, NAK0 PAM ChIHOM
CBOMM M KHATMHe cBoei»’. O6patum
BHMMaHMe Ha CTU/Ib M Ha CaMy IIOfiady
3aBellanudA. Ha mepBblil B3raAp Kaxer-
s, 4TO Iepefi HAaMM He TOCyAapb, Ipef-
CTaB/IAIOIMI MHTEPEChl Lie/Ioro ooiile-
CTBa MIM HApOAa, a 4acTHoe nuuo. K
HaM oOpalaercs «Xyfplit pab6 boxxuit
VBaH», B 3#paBOM yMe U 6e3 BCAKOTO
IPUHYXJeHUsA KeM Obl To HM Oblio. B
BUJYy BO3MOXHBIX HeNpeJBUIEHHBIX
0OCTOATE/IbCTB M Ha C/Iy4ail CMePTU OH
JA€T 3aBellaHMe >KeHe UM JeTsM B BUJE
pAfa — Kak Jenan BCAKWUI YACTHBIN Ye-
nosek. Ho pemaer ato xpoTko, coBceM
He TaK, KaK /10001 APYyroil BBICIINI YUH
rocypapcrBa. Hanpumep, Xammypannu:
«41, mpusBaHHBI benom, BbIcOKMIT MO-
TIe4NTEND, XPabPBIil IIaph, MOKOPUBILNIA
YyeTbIpe CTpaHbl, BO3BENMYMBIUUI MM
BaBunona, Myjpelii 1apb, KOTOPOTO
cnywaer Illamai, MoryiiecTBeHHbI, ...
MOTYy4YMI1 BOJI, HUCIIPOBEPramluil Bpa-
roB, ...M30paHHNUK HPOPULIANNILA,

Lapb, KOTOPOMY IIOBMHYIOTCA YeTbIpe

8 Cobpanue 20cy0apcmeeHHbIX epamom 1 002060-
P08, XPAHAULUXCS 8 20CY0APCINBEHHOLL KoLe2UlL
unocmpannvix den. 4.1-5. - M., 1813-1828. T.21,
4.21.
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CTpaHbl CBeTa, mobumer; Huuum — BOT
K10 ah»’ .

VY VIBana Kanutel, HallpoTuB, €ro
IJIaBHBI/I, PYKOBOAALIMIT OOIEeCTBOM
OOKYMEHT IIpOHM3BIBaeT UJesl CMUpe-
HUA, KOTOpas, COOCTBEHHO TOBODS,
IpeJ/IaraeTcs 9TOMY OOlIeCcTBY, Kak Oc-
HOBa €ro eIMHCTBA U IeJIOCTHOCTHU, T.€.
KaK OCHOBa ero KynbTypbl. VI B sTom
CMBIC/IE — 3TO IIPUMeEpP rOCyJapCcTBEHHO-
ctu.  Yto  kacaetca  ¢opmanpHO-
IOPUINYECKOVl CTOPOHBI Jie/la, TO cama
¢dopma, BeIpaxkarollasg CMBICT TOCyAap-
CTBEHHOTO JJOKYMEHTa, CBUMETE/bCTBYET
VIMEHHO O TpaKJaHCKOM IpaBse. TouHee,
Iaxke o ero cuiabHOM pasputuu. Ho ato
VMIMEHHO TOCYJApCTBEHHBIN JOKYMEHT, a
He KaKoe-TO pacHopsDKeHMe O NUYHOM
MMYILECTBE, KOTOPBIM pacHopsKaeTcs
VIV PACIiOpsDKaCs, KaK 9TO ObIJIO BCe-
I7la, TO WJIM MHOE BBICOKOIIOCTABIEHHOE
mno. byab To mapp, kecapb, ummepa-
Top, wedup, Gapaon, aop, amMmup, paj-
Ka uau npesusieHT. [a, pacropsxkeHue
HOCUT YacTHBI XapaKTep — 3[echb I7a-
BEHCTBYeT J/MYHasd BOJA 3aBelljaTesd.
Benuknit kxHA3b Bceda Pycu pacmopsixa-
€TCs TOCY[IJapCTBOM, KaK JTMYHON BOTYU-
HOI1, B paMKax IpakJaHCKOTO, YaCTHOTO
npaBa. Ho kak oH aTo fienaer? OH 3afia-
eT IpuMep BCEeIEHCKOT'O €AMHCTBA B BU-
Iie TYXOBHO-PEeNUTMO3HOIO MOCTaHUA U
9TO YK€ BbICOYANMIINI CTaHAAPT IIpUMe-

? Jlonyxun A.IT. 3akononatenbctBo Moucest. Cyr
Haj Vincycom Xpucrom. BaBunonckuii napb
HpaBfbl AMMYypaby 11 €r0 HOBOOTKPBITOE 3aKO0-
HOJaTeNnbcTBO. — M.: 3epuano. 2005. C. 324-327.
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pa 14 nofpakaHuA. A 3HaYUT — CTaH-
JapT rocyfapcTBeHHoCTU. VI 3TO rnaB-
HOe, HEeCMOTpsA Ha Kaxyleeca CO00-
CTBEHHOE YCMOTpPEHME U Ha caMble pas-
Hble MOPANKM HAacNefOBaHUA, KOTAA 3a-
BellaTeNb MOXET OTAATh CBOM B/IafleHNSA
KOMY XOUeT: JIeTsM, )KeHe, OpaThsaM; WK
flake MMMO O/VDKAMIINX HacTe[HUKOB.
B 3TOM cMbIC/Ie HUKAKOI «KTaHOBOCTI»,
«CeMeVICTBeHHOCTU» B JiyXe 4YMUCTOTO
rpaklaHCKOTO IpaBa TyT HeT. Kcraty,
cam VIBaH ObLI IpO3BaH «KanmuToi» (T.e.
«KOILETbKOM») BOBCE HE IIOTOMY, 4YTO
ObIT CKyI. A HOTOMY, 4TO IO MHOTO-
KPaTHbBIM JIETONVMCHBIM CBUZETEIbCTBAM
BCE BpeMA 3aHMMAJICA 01arOTBOPUTE/Ib-
HOM JeATeNbHOCTbIO, T.e. IOCTOSHHO
3aHMMAJIC  COLMANbHOM  TIONMUTUKOM,
Kak ellé OJHOM OCHOBOII (HapsAmy c Cy-
febHOV M conuanbHO-CTpaTudmKa-
IIIOHHOJI) TOCY[apCTBEHHOI MOTUTHKIA.
A Bot cnoBa Bragumupa MoHomaxa: «f1
Xyfioit, mefoM cBomM SlpocmaBoM, 6rma-
TOC/IOBEHHBIM, HAapeYeHHBbII B Kpelle-
HuUM BacunmeMm, pycckum umeHneM Bra-
JVIMMP, OTLIOM BO3/IOO/IEHHBIM U MaTe-
ppi0 cBoel0 U3 pojga MoHoMaxoBe u
XPUCTMAHCKMX pajiyi JIOfEN... TOMbIC-
NN A B AyLIe CBOEi U BO3Jan XBany bo-
ry, KoTopplit MeHsA 1O 3TUX JHEN, Ipell-
HOTO, coxpaHm/. JleTm MoM MM MHOM
KTO, CIyIlas 3Ty I'PaMOTKY, He IIOCMeil-
TeChb, HO KOMY... OHa OyjeT /m06a, MycTh
npyuMeT €€ B cepfille CBOE U He CTaHeT
NeHnTbCA, a Oymer TpyautheA. [Ipexxne
Bcero, bora pagm m pgymm cpoeii, crpax
uMenite boxxuii B cepplie CBOEM U MUIO-

CTBIHIO MOJfjlaBaliTé HECKY[JHYI, — 3TO
BeJb Hauajlo BcAKoro aobpa. Ecmm ke
KOMY He J006a rpaMOTKa 3Ta, TO IYCTb
He IIOCMEITCA, a TaK CKaXKyT: Ha Jla/b-
HeM ITyTH, Jla Ha CaHAX CUjd, Oe3nenniy
MOBUI» .

B 1286 r. Bnagumup BacunbeBuy
Bonouxuit oTHaér cBOil yzien [IBOIOPOJ-
HOMy 6paty McTucnaBy, MUMO CTapILINX
6patbeB mocnennero''. A Visan Bopwco-
B14 Bonoukuit otgaér ceoit yaen Vsany
IV, mumo crapuero coero 6para. Ps-
3aHCKMII yJeTIbHBIN KHA3b — eMy JKe MU-
Mo crapuiero 6pata, Pasanckoro Bemm-
KOro KH:A3:. bpatba VBana IlI-ro cunra-
7Y HapyllIeHNeM IIpaBa TO, YTO BENMKUIA
KHA3b B3s/n cebe opHoMy ygmen IOpws.
ITocneguuit B CBOEM 3aBelllaHUU He Clie-
Ja7m Ha 3TOT CYET HUKAKUX pacropsDKe-
Huit. Ho xorpga Aupipeit MeHbII0 OTAan
CBOJ yJiell BeIMKOMY KH:A3IO 110 3aBella-
HUIO, TOTfla IOC/IEIHMII MOT B3SIThb €ro
cebe 6e3 BCAKOTO NMPEKOCTOBUA B CUITY
CO3/IaHHOTO MpellefleHTa B CTPOUTENb-
CTB€ FrOCYZlapCTBa.

IIoBTOpAI, CIOXHOCTD M JaXxe
TParu3M TYT B TOM, YTO T'OCY[apCTBEH-
HO€ CaMOOTBEPKEHHOE CITy)KEHME B Jie/ie
IIOCTPOEHM TOCYJAPCTBA POCCUIICKOTO
37eCb, KaK 3TO 4YacTo ObIBaeT IOBCe-
MEeCTHO B IOJIUTMKE, MMEET U 3JI0yIIOo-
Tpeb/IeHNs, TPUBOAALINE K MEXI0YCO-
6unam. Ho, kak rosopun B.C. Co-

19 TToyuenne Bragumupa Monomaxa // JlpesHe-
pycckas Oyxoenas numepamypa. CKa3aHus npa-
6ocnasnvie: B 3 T. — M.: Pasop- XX1, T.1,,C. 7.
1 Cobp., T.IT, Ne 4,5.
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JIOBbEB, «M3 3a HA/IM4MA YepTOIIO/IOXa
HeJb3A OTBEpPraTh MIUIEHUITY, KaK U U3-33
oumboK Bpavent — MefuLuHy». a, mo-
NNTHKA, KaK U Me[IULIVHA, MHOT/a ObIBa-
eT 0O0JIe3HEHHOI1, HO 3[J0POBbe CTPAHBI,
e€ BbDKMBaHME B TPYAHBIX, IIOPOM He-
BBIHOCUMBIX yC/IOBUAX — BOT Ta BbICIIAA
IyXOBHasA Lie/Ib KaK JIMYHBIA MHTEpeC,
KOTOPBIMU PYKOBOJCTBOBA/IUCh MHOTME
ycIelHble PYKOBOJAUTENM Halllell cTpa-
HbI. VIHade, KaK TOYHO CKasal B CBOE
Bpemsi (denpamapinan Munux, Poccun
6bI TPOCTO He OBLIO.
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